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TAX 
 
Senate Finance Holds Hearing on Business 
Tax Reform; Wyden Releases Revenue 
Neutral Pooling/Depreciation Proposal  
 
Key Points: 

 Hearing including testimony on a number of 
recommendations made by the Committee’s 
business income tax reform working group  

 Wyden’s proposal would replace the current 
depreciation rules with a pooling cost recovery 
system that retains accelerated depreciation 

 
This week, the Senate Finance Committee held 
a hearing to examine a range of issues and 
proposals related to the business tax reform. 
Chairman Orrin Hatch (R-UT) said that 
Congress “can, and should, find common 
ground on a path forward for comprehensive 
tax reform” and said that the Committee “will 
continue to lay the foundation and develop 
pro-growth proposals for when the 
approximate opportunity arises.”  He noted his 
corporate integration proposal, expected to be 
released in June, would eliminate the double 

taxation of earnings at both the corporate and 
shareholder levels. The hearing focused on 
many of the business tax issues that were the 
subject of the 2015 report from the Senate 
Finance Working Group on business tax 
reform.  
 
Prior to the hearing, Ranking Member Ron 
Wyden (D-OR) released a proposal that would 
to change how non-real estate business assets 
are depreciated by using asset pools rather than 
specifically identifying each asset and allowing a 
deduction based on a percentage of the pool 
value. He said that the proposal eliminates the 
“headache” associated with current 
depreciation rules. The revenue-neutral 
proposal would replace existing depreciation 

This Week in Congress 

 House – The House passed H.J. Res. 88, to disapprove of the Labor Department’s 
new definition of the term “fiduciary;” the “American Manufacturing 
Competitiveness Act of 2016” (H.R. 4923); the “Scholarships for Opportunity and 
Results Reauthorization Act” (H.R. 4901); and the “HALOS Act” (H.R. 4498). 

 Senate –The Senate did not agree to the motion to invoke cloture on the “Energy and 
Water Development and Related Agencies Appropriations Act of 2016” 
(H.R.2028). 

 
Next Week in Congress 

 House – The House will be in recess.   

 Senate –The Senate will be in recess.  
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schedules with six pools based on property 
classification. It would also simplify the current 
system and expand tax-exempt reinvestment 
rules. The proposal would also enable the 
Department of the Treasury (Treasury) to 
reassign assets to different pools, a role 
revoked by Congress in 1988. Treasury could 
update asset lives to account for new 
technology and economic changes and 
Treasury would be required to conduct a 
review of the overall depreciation system and 
submit a report to Congress every five years. 
 
Hatch said that he would hold a hearing on the 
proposal if Wyden made such a request.  
 
House Ways and Means Marks Up Bills to 
Protect Children and Taxpayer Identity 
 
Key Points: 

 Committee favorably reported three bills that 
will protect children and taxpayer identity 

 
The House Ways and Means Committee 
approved three measures to protect children 
and taxpayers. The “Recovering Missing 
Children Act” (H.R. 3209) allows the Internal 
Revenue Service (IRS) to share taxpayer 
information with state and local law 
enforcement agencies in order to help find 
missing or exploited children, while continuing 
strict protection of sensitive taxpayer 
information; the “Preventing IRS Abuse and 
Protecting Free Speech Act” would taxpayer 
identity and prevents the IRS from improperly 
targeting certain non-profit organizations by 
prohibiting the IRS from collecting the identity 
of donors who contribute to tax-exempt 
organizations. The “Stolen Identity Refund 
Fraud Prevention Act” (H.R. 3832) outlines 
actions the IRS must take to combat the 
growing problem of identity theft. It helps 
victims by making it easier to work with the 
IRS to resolve identity theft cases and requires 

the IRS to notify a taxpayer whose identity was 
compromised. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
TRADE 
 
House Passes Miscellaneous Tariff Bill 
Legislation  
 
Key Points: 

 Legislation reforms the process of selecting tariff 
waivers for consideration in a miscellaneous 
tariff bill package 

 

The House passed the “American 
Manufacturing Competitiveness Act of 2016” 
(H.R. 4923) to change the process for 
considering a waiver in the Miscellaneous Tariff 
Bill package. The waiver process would be 
initiated by businesses petitioning the 
International Trade Commission (ITC) for 
waivers on products not made in the U.S. The 
ITC would issue a public report with its 
recommendations to Congress, and the House 
Ways and Means Committee would draft a 
MTB proposal based on those 
recommendations. The Committee can exclude 
recommended products but could not add any 
products not recommended by the ITC. The 
proposal eliminates Member initiation of the 
waiver process and therefore adheres to the 

Upcoming Dates 
July 15, 2016:  FAA extension expires 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
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House earmarks ban.  
 
For more information about trade issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
SEC Votes to Publish NMS Plan on a 
Consolidated Audit Trail for Public 
Comment 
 
Key Points:  

 The SEC unanimously voted to publish for 
public comment on a plan to create, implement, 
and maintain a consolidated audit trail 
(CAT).  

 
At an April 27, open meeting the Securities and 
Exchange Commission (SEC) voted 
unanimously to “publish for comment a 
proposed national market system (NMS) plan 
to create, implement, and maintain a 
consolidated audit trail (CAT), submitted 
pursuant to Rule 613 of Regulation NMS.” The 
proposed plan will be subject to a 60 day 
comment period after publication in the Federal 
Register and the SEC is required to vote on 
approval of the plan within 180 days from 
publication.  
 
According to the SEC Staff fact sheet, under 
the proposed plan a “processor will build a 
central repository that would receive, 
consolidate, and retain the trade and order data 
reported as part of the CAT.” The plan would 
require self-regulatory organizations (SROs) 
and broker-dealers at various points in the 
lifecycle of an order to submit information to 
the CAT repository, such as the unique 
identifier of the customer, an identifier for the 
broker-dealer associated with the order, the 
date and time of the order, and the “security 
symbol, price, size, order type, and other 

material terms of the order.” This data would 
be required to be reported by 8 a.m. on the day 
following the order event. The plan requires 
CAT data to be time-stamped in increments 
within a minimum of one millisecond for all 
order types except manual orders, and the 
SROs and broker-dealers are required to 
synchronize their clocks to within 50 
milliseconds of the time maintained by the 
National Institute of Standards and 
Technology.  In addition, the plan sets an initial 
maximum error rate of 5 percent for data 
reported to the central repository and lays out a 
plan for lowering that maximum error rate over 
time to the goal of one percent. The SROs and 
regulators would have access to the data in the 
repository.  
 
The plan lays out the following implementation 
schedule for the CAT: within two months of 
SEC approval, the SROs would choose a plan 
processor “from among the remaining bidders 
through a two-round voting process in which 
each SRO has one vote”; within one year of 
Commission approval the SROs would be 
required to begin reporting data; within two 
years of SEC approval large broker-dealers 
would be required to begin reporting data; and 
within three years of approval small broker-
dealers would be required to begin reporting 
data.  
 
Chair Mary Jo White noted the importance of 
the CAT as it would improve the ability of the 
SEC to monitor the markets. She stated the 
plan proposal is a “significant milestone,” 
however she raised several areas she would like 
comments on. White asked commenters to 
“weigh in” on: the maximum error rate of 5 
percent and the reasonableness of this 
approach; the 50 millisecond clock 
synchronization; and proposals related to data 
security. Commissioner Kara Stein noted that it 
has been nearly four years since the SEC 

http://www.williamsandjensen.com/
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adopted the rule requiring the SROs to submit 
a plan for a CAT. She stated the need for a 
CAT was highlighted in the May 6, 2010 Flash 
Crash and the August 24, 2015 event where in 
each case it took the SEC four months to 
reconstruct the data. Stein expressed concerns 
over the 50 millisecond clock synchronization 
suggesting regulators would be unable to fully 
reconstruct events accurately due to this 
discrepancy. In addition, she expressed concern 
over the five percent error rate. Commissioner 
Michael Piwowar expressed support for the 
proposal and the measured, incremental 
approach the SROs are taking in establishing 
the CAT. He noted an interest in hearing about 
eliminating the redundant reporting regimes; 
whether the timelines included in the proposal 
are reasonable; whether personally identifiable 
information is at risk; and the costs to market 
participants.  
 
House Financial Services Panel Discusses 
Development Banks 
 
Key Points: 

 The House Financial Services Committee’s 
Subcommittee on Monetary Policy and Trade 
held a hearing to look at multilateral 
development banks (MDBs).  

 
On April 27, the House Financial Services 
Committee’s Monetary Policy and Trade 
Subcommittee held a hearing entitled “How 
Can the U.S. Make Development Banks More 
Accountable.” Chairman Bill Huizenga (R-MI) 
stated the multilateral development banks’ 
(MDBs) core mission is to provide financial 
assistance to developing countries and to 
promote economic and social development. He 
noted on previous occasions the Department 
of the Treasury has pledged funds to the 
MDBs without proper approval from Congress 
and then criticized Congress for not fully 
appropriating these commitments. He 

reiterated that Congress has the sole authority 
to make appropriations. Huizenga noted the 
Administration is undertaking negotiations for 
a three year rebuilding of the development 
banks’ lending window and has proposed a 
doubling of the capital of the North American 
Development (NAD) Bank. He stated this 
warrants careful consideration. Ranking 
Member Gwen Moore (D-WI) stated the U.S. 
has a moral obligation to help poor people 
anywhere they are but she acknowledged that 
the U.S. cannot do this alone. She noted the 
importance of opening global markets and 
suggested the support of development banks 
help with that.  
 
When asked why it is in the U.S.’ self-interest 
to pursue robust involvement in international 
financial institutions, Under Secretary of the 
Treasury for International Affairs Nathan 
Sheets stated the international financial 
institutions are aimed at creating stable and 
secure countries around the world because that 
means more opportunities for U.S. investment. 
He stated the MDBs have contributed to global 
stability, growth and rising opportunities. 
Sheets noted since the IMF quota money has 
been paid, the influence of the U.S. has 
expanded internationally.  Several Members 
raised concerns with MDBs’ involvement in 
developed countries. Sheets explained the 
terms extended to middle-income countries are 
different than those extended to poorer 
countries. He reiterated there are legitimate 
reasons to be involved in middle-income 
countries. Huizenga and Representative Mick 
Mulvaney (R-SC) raised concerns over support 
given to Greece during its financial turmoil. 
Sheets explained that the International 
Monetary Fund (IMF) recently removed the 
“systemic exemption” for Greece and 
determined that no further support will be 
granted to Greece, including exceptional access 

http://www.williamsandjensen.com/
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funds unless Greece submits a “solid program” 
that includes sustainable debt relief.  
 
SEC Equity Market Structure Advisory 
Committee Meets to Discuss an Access Fee 
Pilot Program and Trading Venue 
Regulation Proposals 
 
Key Points: 

 SEC Division of Trading and Markets 
Director Steve Luparello stated that a full 
recommendation on the access fee pilot program 
could be posted on the SEC website in the 
next one or two weeks. 

 
On April 26, the Securities and Exchange 
Commission (SEC) convened a meeting of the 
Equity Market Structure Advisory Committee 
(Advisory Committee, or EMSAC) to discuss: 
(1) a framework for a potential access fee pilot; 
(2) recommendations relating to trading and 
venues regulation; and (3) Market Quality 
Subcommittee and Customer Issues 
Subcommittee status reports. 
 
After animated discussion by the EMSAC 
members and panelists SEC Division of 
Trading and Markets Director Stephen 
Luparello asked the Regulation NMS 
Subcommittee to change its Access Fee Pilot 
framework into a full recommendation to be 
posted on the SEC website and circulated 
within the next one or two weeks. He 
suggested the EMSAC could  vote in the next 
few weeks on the recommendation, either by 
phone or through another meeting. Regarding 
the Trading Venues Subcommittee 
recommendations, Luparello said the second 
recommendation is the most immediate. He 
stated they would work on a timetable to 
distribute a formal recommendation in a couple 
of weeks, with a public meeting to vote a 
couple of weeks after that. 
 

The Regulation NMS Subcommittee 
“Framework for Potential Access Fee Pilot” 
would cap access fees in several pilot buckets: 
control bucket; $.0020 access fee cap; .0010 
access fee cap; and $.0002 access fee cap. The 
pilot would be one or two years in length, with 
a random sample of stocks with market 
capitalization of over $3 billion. 
The Trading Venues Regulation Subcommittee 
outlined its four recommendations in a memo: 

 “Evaluate and clarify exchange 
functions subject to SRO immunity and 
increase rule-based exchange liability 
levels.” 

 “Changes should be implemented to 
the NMS Plan governance structure 
and the role of NMS Plan Advisory 
Committees (AC) should be expanded, 
formalized and made uniform.” 

 “If a rule change will require 
technology changes by the industry that 
will be prescribed through the 
publication of Technical Specification, 
the SEC and the SROs should link the 
implementation date of those rule 
changes to the publication of Technical 
Specifications or FAQs where 
appropriate.” 

 “SEC should work to formalize by Rule 
the centralization of common 
regulatory functions across SROs into a 
single regulator.” 

 
SEC Chair Mary Jo White in a statement said 
all of the recommendations follow independent 
analysis by SEC staff available on the 
Committee’s webpage, presentations and 
advice from an array of panelists, and 
discussions at prior public meetings. She noted 
discussion and consideration of the 
subcommittees’ recommendations are the next 
step, and she expressed a commitment to 
pursuing market structure reforms that enhance 

http://www.williamsandjensen.com/
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the markets and are driven by data and careful 
analysis.  
 
White noted that implementation of any access 
fee pilot would require both Commission 
approval and the participation and cooperation 
of the SROs. White suggested a properly 
designed access fee pilot would be an 
appropriate step in furthering the collective 
assessment of the current market structure. She 
expressed interest in hearing more about the 
views on certain of the elements of the 
recommended pilot. First, she noted a “de 
minimis bucket” of securities subject to a two 
mil fee cap is included. She asked about:  the 
possibility of having a group of securities for 
which access fees and rebates would be 
prohibited altogether; views about a de 
minimis approach versus a no fee and rebate 
approach; and whether the de minimis approach 
would compromise the goal of generating data 
to determine the impact of access fees on the 
market structure. White also expressed interest 
in hearing discussion about whether the pilot 
should apply to non-displayed liquidity and off-
exchange trading venues, such as alternative 
trading systems (ATSs). She explained that Rule 
610 only imposes access fee caps on exchange 
displayed liquidity, as market participants are 
prohibited from “trading through” such quotes 
when they are protected. She asked what would 
be the relevant considerations for expanding a 
pilot program to quotes and venues that are not 
subject to the access fee cap today. White 
stated the recommendation does not include a 
“trade-at” provision, noting that one purpose 
of the access fee pilot is to assess whether a 
“trade-at” provision is needed and further 
noting that “trade-at,” while intertwined with 
access fees, concerns a different market 
structure issue. She expressed interest in 
hearing perspectives on this issue and more 
about the rationale for the recommended 
choice.  

 
Regarding the trading venue regulation 
recommendations, White expressed interest in 
how they would mitigate inherent conflicts of 
interest. She noted that the Customer Issues 
Subcommittee and Market Quality 
Subcommittee will provide updates on their 
work, observing that both subcommittees have 
begun to coalesce around a number of 
potential recommendations. White stated 
among other topics, the Market Quality 
Subcommittee has been actively reviewing how 
the U.S. equity markets operated during the 
volatility of August 24, 2015 and what may 
flow from what was observed. She explained 
the Customer Issues Subcommittee is 
considering a range of potential enhancements 
to current rules requiring disclosure of 
execution quality and routing information, with 
a particular focus on retail investors. She 
suggested this work is both critical and timely, 
as the industry and regulators also continue to 
consider these issues and possible changes to 
existing practices.  
 
Commissioner Kara Stein stated the idea of an 
access fee pilot has been “floating around” for 
years and she thanked the Subcommittee for 
putting forward a path forward. She asked how 
best to create a comprehensive data set; 
whether a trade-at should be included; how 
long it would take to develop and implement 
the pilot; and how long should the pilot run. 
Regarding the recommendations related to 
trading venue regulation, she noted the markets 
are continually evolving and the SEC and SROs 
need to evolve as well.  
 
Commissioner Michael Piwowar in a statement 
suggested the Regulation NMS Subcommittee’s 
recommendation for an access fee pilot is 
“provocative,” judging from the reactions 
heard in the last week. Piwowar noted the SEC 
has been told by many parties, including 

http://www.williamsandjensen.com/
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Senator Mark Warner (D-VA) and Senator 
Mike Crapo (R-ID), to act prudently with 
respect to an access fee pilot. He suggested 
because the key to the success of a pilot is the 
specifics of the design, he will be “keenly 
focused” on whether the design of the pilot is 
sound. Piwowar explained his preliminary view 
is that it lacks a key category for observation, 
namely, a zero access fee category, on the basis 
that the proposed bucket with the smallest 
access fee cap will itself result in a de 
minimis economic incentive. He stated while 
that may be true under the Commission’s 
current minimum tick size regime, it may not 
be the case if the Commission decides to lower 
the minimum tick size in the future. He 
expressed his hope that the possibility of a 
“zero fee bucket” is something which can be 
further explored, and he encouraged public 
comment on that permutation. 
 
House Agriculture Panel Holds Hearing on 
the Impact of Capital and Margin 
Requirements on End-Users 
 
Key Points: 

 Chairman Austin Scott (R-GA) raised 
concerns that capital and margin requirements 
will drive intermediaries from the market and 
raising hedging costs for end-users. 

 
On April 28, the House Agriculture 
Committee’s Commodity Exchanges, Energy, 
and Credit Subcommittee held a hearing 
entitled “To Review the Impact of Capital and 
Margin Requirements on End-Users.” 
Chairman Austin Scott (R-GA) said the hearing 
would examine the impact of the capital 
standards and margin requirements imposed by 
the Dodd-Frank Act (DFA). He stressed the 
importance of allowing end-users to hedge 
their risks through the derivatives markets, 
expressing concern that requirements could 
drive intermediaries from the market, and 

raising costs for end-users which were meant to 
be exempt. He stated that stronger margin and 
capital rules could have tempered the financial 
crisis, so he said the hearing would not 
question the need for appropriate capital and 
margin standards, but instead emphasize the 
importance of getting the details of the rules 
right. Scott questioned whether the rules being 
implemented by regulators are achieving the 
outcomes intended by Congress. He 
emphasized that end-users should not bear the 
burden of the financial crisis.  
 
Ranking Member David Scott (D-GA) stressed 
the need to strike an appropriate balance to 
keep the market safe while ensuring the system 
is profitable. He stressed the need to exempt 
end-users from capital requirements, noting 
that they did not contribute to the financial 
crisis. He said he has concerns with cross-
border transactions. He commended the work 
of Commodities Futures Trading Commission 
(CFTC) Chairman Timothy Massad, but noted 
that Massad has faced challenges in dealing 
with equivalency in the EU. He expressed 
concern that the equivalency issue could place 
U.S. firms at a competitive disadvantage. He 
emphasized the need to send a strong message 
that the EU must stop discriminating against 
American businesses or retaliatory moves will 
be made. 
 
Full Committee Chairman Tim Conaway (R-
TX) raised concerns with regulations limiting 
the use of internal models by banks. He also 
expressed concern that the cost of additional 
capital requirements will be passed on to end-
users. 
 
The House Passes Three Financial Services 
Bills 
 
Key Points: 

http://www.williamsandjensen.com/
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 The House passed bills would modify the 
prohibition against general solicitation, clarify 
the treatment of private flood insurance 
coverage under the National Flood Insurance 
Program, and disapprove the Department of 
Labor rule related to fiduciary duties. 

 
This week the House passed three financial 
services bills relating to flood insurance, the 
Department of Labor fiduciary duty rule, and 
angel investors. 
 

 On April 27, the House passed the 
“Helping Angels Lead Our Startups 
(HALOS) Act” (H.R. 4498), introduced 
by Representative Steve Chabot (R-
OH), which would direct the SEC to 
amend Regulation D to make the 
prohibition against general solicitation 
or general advertising inapplicable to 
events with specified kinds of sponsors, 
including angel investor groups not 
connected to broker-dealers or 
investment advisers. H.R. 4498 passed 
the House by a vote of 325-89. A 
Senate companion bill (S. 978) has been 
introduced by Senator Chris Murphy 
(D-CT). 

 On April 28, the House passed the 
“Flood Insurance Market Parity and 
Modernization Act” (H.R. 2901), 
introduced by Representative Dennis 
Ross (R-FL), which “clarifies that flood 
insurance offered by a private carrier 
outside of the National Flood 
Insurance Program can satisfy the 
program’s mandatory purchase 
requirement.” H.R. 2901 passed the 
House by a vote of 419-0. A 
companion bill (S. 1679) has been 
introduced by Senator Dean Heller (R-
NV). 

 On April 28, the House passed H.J. 
Res. 88, a joint resolution providing for 

congressional disapproval of the 
Department of Labor rule relating to 
the definition of the term ”Fiduciary.” 
The resolution was introduced by 
Representative David Poe (R-TN), and 
it passed the House by a vote of 234-
18. A companion resolution (S.J. Res. 
33) has been introduced by Senator 
Johnny Isakson (R-GA). The White 
House issued a Statement of 
Administration Policy indicating that 
the President would veto H.J. Res. 88.  

 
Upcoming Hearings and Events 
 
May 5 
Arbitration: The Consumer Financial 
Protection Bureau (CFPB) will hold a field 
hearing to discuss arbitration. CFPB Director 
Richard Cordray is scheduled to speak at the 
event. 
 
May 24 
Iran Sanctions: The Senate Banking 
Committee will meet to hold a hearing entitled 
“Understanding the Role of Sanctions Under 
the Iran Deal.” Witnesses will include: Mark 
Dubowitz, Executive Director, Foundation for 
Defense of Democracies; Dr. Matthew Levitt, 
Director of the Stein Program on 
Counterterrorism and Intelligence, Washington 
Institute for Near East Policy; Michael 
Elleman, Consulting Senior Fellow for 
Regional Security Cooperation at the 
International Institute for Strategic Studies; 
and  Elizabeth Rosenberg, Senior Fellow and 
Director of the Energy, Economics and 
Security Program, Center for a New American 
Security. 
 
May 25 
Iran Sanctions: The Senate Banking 
Committee will hold a hearing entitled, 
“Understanding the Role of Sanctions Under 

http://www.williamsandjensen.com/
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the Iran Deal: Administration Perspectives.” 
The witness will be Adam Szubin, Acting 
Under Secretary of the Treasury for Terrorism 
and Financial Crimes, Office of Terrorism and 
Financial Intelligence. Additional witnesses may 
be announced later. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
  
 Senate Debate on Energy-Water 
Appropriations Legislation Stalls 
 
Key Points: 

 The Senate debated the Fiscal Year 2017 
Energy and Water Appropriations bill this 
week but failed to invoke cloture on successive 
votes taken on April 27 and 28. 

 Senate Democrats are objecting to a potential 
vote on an amendment related to the Obama 
Administration’s nuclear agreement with Iran.   

 Before reaching the impasse on cloture, which 
would have limited further debate on the bill, 
the Senate voted on a series of amendments to 
the bill.   

 
Efforts to advance the “Energy and Water 
Development and Related Agencies 
Appropriations Act, 2017”, stalled this week as 
Democrats objected to a potential amendment 
to block the Obama Administration from 
purchasing heavy water from Iran. Two votes 
to invoke cloture failed to achieve the 60-vote 
threshold on Wednesday and Thursday.    
 
Regarding the dispute, Senate Majority Leader 
Mitch McConnell (R-KY) took to the Senate 
floor to saying that the Democrats are 
filibustering “a bill that passed committee with 
unanimous bipartisan support, remember, to 

prevent even the possibility—this amendment 
is not even pending—to prevent even the 
possibility of voting on this amendment.” 
Senate Minority Leader Harry Reid (D-NV) 
argued that “if Republicans continue to insist 
on these poison pill amendments--and there is 
no question that is what this is—we are going 
to have to continue as we have.” 
 
Before voting on cloture, the Senate took the 
following roll call votes on amendments this 
week: 

 Rejected, by a 25-71 vote, an 
amendment (SA 3803) offered by 
Senator Joni Ernst (R-IA) that would 
“eliminate funding for the Appalachian 
Regional Commission, the Delta 
Regional Authority, the Denali 
Commission, and the Northern Border 
Regional Commission.”   

 Rejected, by a 56-42 vote (60 votes 
required), an amendment  (SA 3811) 
offered by Senator John Hoeven (R-
ND), that would have prohibited the 
expenditure of funds  “…to develop, 
adopt, implement, administer, or 
enforce any change to the regulations 
and guidance in effect on October 1, 
2012, pertaining to the definition of 
waters under the jurisdiction of the 
Federal Water Pollution Control Act 
(33 U.S.C. 1251 et seq.)…” 

 Rejected, by a 48-49 vote, an 
amendment (SA 3814), offered by 
Senator Dan Coates (R-IN), that would 
“limit the use of funds made available 
for the Advanced Technology Vehicles 
Manufacturing Loan Program.” 

 Adopted, by a 76-19 vote, an 
amendment (SA 3833), offered by 
Senator Al Franken (D-MN) that would 
“provide funding for the Tribal Energy 
Loan Guarantee Program.” 
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 Adopted, by a 55-38 vote, an 
amendment (SA 3813), offered by 
Senator Patty Murray (D-WA) that 
would “add a provision relating to 
certain requirements in the acquisition 
of welded shipboard anchor and 
mooring chain.”   

 Adopted, by a 54-42 vote, an 
amendment (SA 3812), offered by 
Senator Jeff Merkley (D-OR), that 
would “provide for funding for wind 
energy.” 

 Adopted, by a 73-23 vote, an 
amendment (SA 3805), offered by 
Senator Harry Reid (D-NV), that would 
“make funding for water management 
improvement subject to a condition.”   

 Rejected, by a 12-84 vote, an 
amendment (SA 3820), offered by 
Senator Jeff Flake (R-AZ), that would 
“withhold certain funds for the 
construction of environmental 
infrastructure.”    

 
Committee Adopts a Bipartisan Pipeline 
Safety Bill 
Key Points: 

 The House Energy and Commerce Committee 
approved a bipartisan pipeline safety bill by 
voice vote on Wednesday.   

 The Committee will now work to combine its 
bill with a similar bill approved a week earlier 
by the House Transportation and 
Infrastructure Committee. The House would 
then vote on the combined pipeline legislation.   

 
On April 26, and 27, the House Energy and 
Commerce Committee held a markup of the 
“Pipeline Safety Act of 2016” (H.R. 5050). The 
Committee favorably reported the bill, as 
amended, by voice vote. The bill reauthorizes 
the pipeline safety authority of the Pipelines 
and Hazardous Materials Safety Administration 

(PHMSA) and includes the following 
provisions: 

 Section 1. Short Title; References; 
Table of Contents: Declares that the 
short title is the “Pipeline Safety Act of 
2016” and that all references in the bill, 
unless otherwise specified, are to Title 
49 of the United States Code. 

 Section 2. Regulatory 
Updates: Requires the Secretary of 
Transportation to submit to Congress 
reports on outstanding regulations 
mandated by the “Pipeline Safety 
Regulatory Certainty and Job Creation 
Act of 2011” and other statutes. Directs 
the Secretary to provide the first report 
within 120 days of enactment and then 
“every 90 days thereafter until a final 
rule has been issued for each 
outstanding regulation…” 

 Section 3. Statutory 
Preference: Directs the PHMSA 
Administrator to complete action on 
outstanding regulations “before 
beginning any new rulemaking”, unless 
the Secretary of Transportation 
“determines…that there is a significant 
need to do so, and notifies 
Congress…” 

 Section 4. Integrity Management 
Review: Requires the Government 
Accountability Office (GAO) to 
provide reports to Congress on the 
hazardous liquid pipeline and natural 
gas pipeline integrity management 
programs. 

 Section 5. Technical Safety 
Standards Committees: Changes how 
the Secretary of Transportation 
considers state government appointees 
to PHMSA’s gas and liquid pipeline 
technical advisory committees. 

 Section 6. Inspection Report 
Information: Requires PHMSA to take 
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follow-up actions to pipeline safety 
inspections, including providing post-
inspection briefings and “to the extent 
practicable…written findings of the 
inspection” within 30 days of an 
inspection. 

 Section 7. Improving Damage 
Prevention Technology: Requires the 
Secretary of Transportation, within one 
year of enactment of the legislation, to 
conduct a study and report to Congress 
“on improving the requirements for 
damage prevention programs for 
pipeline facilities”. 

 Section 8. Direct Hire Authority for 
PHMSA: Grants the PHMSA 
Administrator direct hire authority for 
“candidates for any position that would 
likely allow increased activities relating 
to pipeline safety” through December 
31, 2019. 

 Section 9. Information-Sharing 
System: Requires the Secretary of 
Transportation, within 180 days of 
enactment of the legislation, to 
“convene a working group to consider 
the development of a voluntary 
information-sharing system to 
encourage collaborative efforts to 
improve inspection information 
feedback and information sharing with 
the purpose of improving natural gas 
and hazardous liquid pipeline facility 
risk assessment and integrity 
management.” 

 Section 10. Nationally Integrated 
Pipeline Safety Regulatory 
Database: Requires the Secretary of 
Transportation, within 18 months of 
enactment of the legislation, to provide 
a report to Congress on the “feasibility 
of establishing a national integrated 
pipeline safety regulatory inspection 
database to improve communication 

and collaboration between [PHMSA] 
and State pipeline regulators.” 

 Section 11. Underground Gas 
Storage Facilities: Requires the 
Secretary of Transportation, within two 
years of enactment of the legislation, 
“to issue minimum safety standards, 
incorporating, to the extent practicable, 
consensus standards for the operation 
and integrity management of, and 
environmental protection with respect 
to, underground gas storage facilities.” 
Authorizes the collection of user fees 
from underground gas storage facility 
operators for oversight activities related 
to such facilities. 

 Section 12. Requirements for Certain 
Hazardous Liquid Pipeline 
Facilities: Requires operators of 
pipelines located under 150 feet of 
water (not including offshore pipelines) 
to conduct annual inline inspections 
and conduct other integrity 
management activities to “further the 
understanding of the condition of the 
pipeline facility…” 

 Section 13. Response Plans: Directs 
the PHMSA Administrator to require 
that pipeline oil spill response plans 
include “procedures and a list of 
resources for responding, to the extent 
practicable, to a worst case discharge of 
oil and to a substantial threat of such a 
discharge, including when such 
discharge may impact navigable waters 
or adjoining shorelines that may be 
covered in whole or in part by ice.” 

 Section 14. Unusually Sensitive 
Areas: Clarifies that the Great Lakes 
are considered High Consequence 
Areas. 

 Section 15. Emergency Order 
Authority: Authorizes the Secretary of 
Transportation to issue pipeline safety 
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emergency orders in response to “an 
unsafe condition or practice, or a 
combination of unsafe conditions and 
practices [that] constitutes or is causing 
an imminent hazard”.   

 Section 16. Pipeline Safety 
Information Grants to 
Communities: Requires the 
Department of Transportation’s 
Inspector General, within one year of 
enactment of the legislation, to conduct 
an audit and report to Congress on the 
pipeline safety Technical Assistance 
Grant Program, including compliance 
with the requirements of the grant 
program by “grant recipients and the 
Secretary of Transportation.” 

 Section 17. Transparency in 
Interagency Review: Requires the 
Secretary of Transportation, as part of 
the cost-benefit analysis required for 
pipeline safety regulations under 49 
USC 60102(b), to: “make available to 
the public the factors considered…and 
the results of the risk assessment 
conducted….as applicable;…identify 
for the public, in a complete, clear, and 
simple manner, the substantive changes 
between the draft submitted to the 
Office of Management and Budget for 
review and the proposed or final rule 
subsequently noticed; and…identify for 
the public the changes [to the draft 
rule] that were made at the suggestion 
or the recommendation of the Office 
of Management and Budget.” 

 Section 18. Corrosion Control 
Review: Requires the GAO, within 18 
months of enactment of the legislation, 
to report to Congress “on corrosion 
control for gas and hazardous liquid 
pipeline facilities”. 

 Section 19. Authorization of 
Appropriations: Authorizes the 

pipeline safety activities of PHMSA, 
and sets funding levels, through 
September 30, 2021, increasing the 
authorization from $128.0 million in 
FY 2017 to $140.733 million in FY 
2021. 

 
In his opening statement, Chairman Fred 
Upton declared that “we have bipartisan 
agreement on a bill that authorizes PHMSA for 
five years and goes a long way in strengthening 
pipeline safety.” 
 
Ranking Member Frank Pallone (D-NJ) 
declared that the pipeline safety bill represents 
a reasonable, balanced compromise addressing 
many bipartisan concerns.  
 
Before voting to favorably report the bill, the 
Committee adopted a manager’s amendment. 
Upton explained that the amendment clarifies 
the conditions that allow PHMSA to issue an 
emergency order, including by strengthening 
the definition of “imminent hazard,” and 
aligning the procedures for reviewing an 
emergency order with those that govern the 
emergency orders for hazardous materials 
transportation. He said it is the intent of the bill 
is that PHMSA will consult with owners and 
operators of pipeline facilities before issuing an 
order. He also said it is the expectation of the 
Committee that PHMSA will issue final 
regulations to carry out the new authority as 
quickly as possible. He explained that the 
manager’s amendment contains a new section 
focused on finding ways to streamline federal 
regulations for small propane facilities. He also 
said the amendment also adds a requirement to 
the mandated GAO report on integrity 
management that it includes an analysis of the 
minimum required assessment interval for 
liquid pipelines. He stated the amendment 
contains language that reaffirms PHMSA’s 
responsibility to consider cyber and other 
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threats to national security when issuing 
minimum safety standards for LNG pipelines.   
 
The House Energy and Commerce Committee 
will now negotiate with the House 
Transportation and Infrastructure Committee 
to produce a combined pipeline safety bill that 
the House would consider. The Transportation 
and Infrastructure Committee approved the 
“Protecting our Infrastructure of Pipelines and 
Enhancing Safety Act of 2016” (H.R. 4937) on 
April 20.     
 
It is likely that the House will debate the 
combined bill under the “Suspension of the 
Rules” process, which limits the time for 
debate and precludes the opportunity for 
amendments. Passage of legislation under 
Suspension of the Rules requires that two-
thirds of the Members present vote for the 
legislation, and is typically reserved for 
consideration of non-controversial bills. 
Following House passage, the House and 
Senate would then negotiate to resolve 
differences between the House bill and the 
pipeline safety legislation the Senate passed on 
March 3 (S. 2276).      
 
House Subcommittee Debates Proposed 
BLM Rules on Natural Gas Venting and 
Flaring 
 
Key Points: 

 During an Energy and Mineral Resources 
Subcommittee hearing held on April 27, 
Republicans and Democrats debated the 
Bureau of Land Management’s (BLM) 
proposed regulations to limit the venting and 
flaring of natural gas on federal lands.  

 Republicans argued that the rules would be 
duplicative of Environmental Protection 
Agency regulations and will stifle energy 
production.  

 Democrats and the BLM countered that the 
regulations would limit waste of valuable 
public resources.   

 
On April 27, the House Natural Resources 
Committee’s Energy and Mineral Resources 
Subcommittee held a hearing entitled “Bureau 
of Land Management’s Regulatory Overreach 
into Methane Emissions Regulation.” The 
hearing focused on the Bureau of Land 
Management’s (BLM) Notice of Proposed 
Rulemaking (NPRM), titled “Waste Prevention, 
Production Subject to Royalties, and Resource 
Conservation.” As described by the BLM, the 
regulations are intended “to reduce waste of 
natural gas from venting, flaring, and leaks 
during oil and natural gas production activities 
on onshore Federal and Indian leases.” The 
new regulations would “would require 
operators to take various actions to reduce 
waste of gas, establish clear criteria for when 
flared gas would qualify as waste and therefore 
be subject to royalties, and clarify the on-site 
uses of gas that are exempt from royalties.” 
The public comment on the NPRM closed on 
Friday, April 22.   
 
Chairman Doug Lamborn (R-CO) emphasized 
the importance of the nation’s ongoing energy 
renaissance, noting that the oil and gas industry 
contributed $31.7 billion to Colorado alone in 
2014, providing over 100,000 direct and 
indirect jobs. He expressed concern about the 
BLM’s venting and flaring rule, explaining that 
Colorado and other states have already done a 
great deal to limit methane emissions from oil 
and gas facilities. He pointed out that 
Colorado’s Air Quality Control Commission 
(AQCC) has stringent regulations in place, 
including strong leak detection and repair 
guidelines, indicating that they have been 
successful. He argued that because methane 
emissions are steadily declining, the rule is 
duplicative and will saddle existing sources with 
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crippling compliance costs. Lamborn expressed 
concern that the rule would shut down energy 
production on federal lands and reduce 
revenue. He added that natural gas production 
is also jeopardized by the rule. He encouraged 
BLM to consider an alternative to the proposed 
rule.  
 
Ranking Member Alan Lowenthal (D-CA) 
argued that the BLM rule was designed to 
reduce waste of public resources. He said there 
is no good reason to allow companies to burn 
off natural gas on public lands, declaring “that 
is waste.” He stressed that the natural gas on 
federal lands belongs to the American people, 
arguing that leaking and flaring robs taxpayers 
of the revenue associated with this natural gas. 
Lowenthal noted he introduced the “Natural 
Gas Environmental and Economic Security 
Act” (H.R. 3289) last year, which would require 
stringent standards for the venting and flaring 
of natural gas on federal lands. He pointed out 
that BLM is mandated to prevent the waste of 
oil and natural gas. He stressed that federal oil 
and gas rules do not preempt state oil and gas 
rules, noting that states are currently free to 
implement any regulations they see fit.  
 
Upcoming Hearings and Events 
 
May 3 
PHMSA Outlook: The Center for Strategic & 
International Studies (CSIS) will hold an event 
titled “The Future of PHMSA”, with Marie 
Therese Dominguez, Administrator, Pipeline 
and Hazardous Materials Safety Administration 
(PHMSA).   
 
May 6 
Quadrennial Energy Review: The 
Department of Energy will hold a public 
stakeholder meeting in Des Moines, Iowa on 
the second installment of the Quadrennial 
Energy Review (QER). The Department is 

holding “a series of public meetings centered 
on the topic of the second installment of the 
QER, an integrated study of the U.S. electricity 
system from generation through end use.”    
 
May 9 
Quadrennial Energy Review: The 
Department of Energy will hold a public 
stakeholder meeting in Austin, Texas on the 
second installment of the Quadrennial Energy 
Review (QER). The Department is holding “a 
series of public meetings centered on the topic 
of the second installment of the QER, an 
integrated study of the U.S. electricity system 
from generation through end use.”    
 
May 10 
Quadrennial Energy Review: The 
Department of Energy will hold a public 
stakeholder meeting in Los Angeles, California 
on the second installment of the Quadrennial 
Energy Review (QER). The Department is 
holding “a series of public meetings centered 
on the topic of the second installment of the 
QER, an integrated study of the U.S. electricity 
system from generation through end use.”    
 
May 11 
International Energy Outlook: The Center 
for Strategic & International Studies (CSIS) will 
hold an event titled “EIA’s International 
Energy Outlook”. “Adam Sieminski, 
Administrator of the Energy Information 
Administration (EIA) [will] present the EIA’s 
International Energy Outlook 2016 
(IEO2016).”   
 
May 13 
Generator Interconnections: The Federal 
Energy Regulatory Commission (FERC) will 
hold a “Technical Conference on Review of 
Generator Interconnection Agreements and 
Procedures”. According to FERC, the 
conference will “discuss select issues related to 
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a petition for rulemaking submitted by the 
American Wind Energy Association (Docket 
No. RM15-21-000).” FERC also states that 
“the conference will explore other generator 
interconnection issues, including 
interconnection of energy storage.” 
 
May 18-19 
LNG Regulations: The Pipeline and 
Hazardous Materials Safety Administration 
(PHMSA) will hold a “Public Workshop on 
Liquefied Natural Gas (LNG) Regulations”. 
The workshop is intended “to solicit input and 
obtain background information for the 
formulation of a future regulatory change to 
CFR 49 Part 193, Liquefied Natural Gas 
Facilities…[and] bring federal and State 
regulators, emergency responders, NFPA 59A 
technical committee members, industry, and 
interested members of the public together to 
participate in shaping a future liquefied natural 
gas…rule.” 
 
May 31 
E&P Sector Debt and Financing: The New 
York Energy Forum will hold an event titled 
“The Future of the E&P Sector: Debt and 
Financing Issues”.   
 
July 11-12 
EIA Conference: The Energy Information 
Administration (EIA) will hold its annual 
Energy Conference. Topics planned for 
discussion at the conference include: “Clean 
Power Plan: EIA, EPA, and state and regional 
perspectives”; “Oil supply: The role of 
technology advances and other factors driving 
the current and future supply situation”; 
“Renewable energy and the transmission grid: 
Integrating renewable energy capacity into 
electric system operations”; “LNG markets: 
Implications of a low energy price environment 
for demand and U.S. exports”; “Climate—next 
steps: Perspectives from the United States, 

Europe, and China”; “Information technology 
and the energy industry: How the application 
of information technology is driving change in 
the energy industry”; “Oil demand and 
transportation: Transportation sector 
developments affecting oil demand and price 
response”; “Renewable electricity: State-level 
issues and perspectives”; Oil and natural gas: 
State-level issues and perspectives”; “Industrial 
energy demand and efficiency: Secondary 
processing and waste fuel use in heavy 
industry”; “Global coal markets: The outlook 
for coal demand and supply”; “Oil midstream: 
Competitive positions of U.S. refineries in the 
global market”; and “Energy efficiency: 
Measuring and achieving demand-side energy 
efficiency and developing standard metrics”.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Luc Rogers and Hanna Laver contributed 
to this report. Updates on energy and environment issues 
are also available on twitter. 
 
DEFENSE 
 
FY 2017 NDAA Marked Up and Reported 
Out 
 
Key Points: 

 House may take up FY NDAA the week of 
May 16 

 The HASC FY 2017 NDAA would shift 
$32.1 billion from OCO accounts to fund 
base budget needs, necessitating an OCO 
supplemental appropriations bill by April 
2017 

 
On April 27, the House Armed Services 
Committee held a markup of the “National 
Defense Authorization Act for Fiscal Year 
2017” (H.R. 4909). In total, the package would 
authorize $610.5 billion in defense funding, a 
sum that matches the Administration’s request 
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but apportion funding differently. The bill 
would shift $32.1 billion from funds allocated 
for operations in the Middle East that would 
require the next Administration to request 
further funding by April 2017 in order to 
continue funding those operations. It is not 
clear whether this approach will be mirrored in 
the Senate Armed Services Committee’s 
markup scheduled for next month. Numerous 
amendments were adopted during the 
marathon markup (which can be found here), 
and the full House is expected to take up the 
package the week of May 16. 
 
At the markup, Chairman Mac Thornberry (R-
TX) said it is important to pass a National 
Defense Authorization Act (NDAA) this year 
because the world is dangerous and complex, 
and cuts in defense spending along with 
government shutdowns have created 
uncertainty for service members. He declared it 
is fundamentally wrong to send service 
members onto missions for which they are not 
fully prepared or supported. He pointed out 
funding shortfalls have created a heightened 
sense of risk and a lack of readiness. He 
acknowledged that fixing readiness takes more 
than funding and will not happen overnight. 
He noted end strength and procurement are 
part of the readiness equation. He announced 
that there is not enough money to fund 
Overseas Contingency Operations (OCO) for a 
full year. He stated there is only enough money 
to fund OCO for six months. He pointed out 
there will soon be a new President that will 
review funding for activities and this new 
President will have an opportunity to make 
changes as he or she sees fit. He declared in 
2008 Congress passed a “bridge fund” for 
military operations. He noted that after 
President Barack Obama took office he then 
submitted a supplemental request for funding. 
He said the best action is to ensure the military 
is fully prepared and supported for its mission. 

He stated the bill puts money into readiness 
accounts.  
 
Ranking Member Adam Smith (D-WA) agreed 
that the threat environment the U.S. faces is 
complex. He declared that being the guarantor 
of global security has its price. He noted the 
nation does not have the money in the short or 
long term to meet the complex threats before 
it. He said this bill funds only half the OCO. 
He declared in 2008, the Budget Control Act 
(BCA) did not exist and this will impose 
restrictions on what the Department of 
Defense (DOD) can spend. He stated the bill is 
placing a gamble on removing the BCA next 
April or May. He believed the bill is an 
“excellent” effort to work around this, but he 
hoped Congress would be willing to either live 
with increasing taxes to address military 
spending needs, or take a closer look at what it 
is willing to spend on military activities. He 
hoped the BCA was removed. He concluded 
the bill spends more money than is available. 
 
Earlier in the week, Thornberry released his 
mark and a summary of the mark. In the 
summary, the Committee stated that 
“Chairman Thornberry’s Proposal maintains 
adherence to the House Budget Committee 
approved budget resolution of $574 billion for 
National Defense base requirements by 
authorizing $543.4 billion in base funding for 
requirements within the Committee’s 
jurisdiction.” The Committee stated that 
“[a]dditionally the Committee Proposal 
provides $23.1 billion in Overseas Contingency 
Operations (OCO) accounts for base 
requirements, which is $18 billion more than 
was provided in the President’s Budget 
Request, in order to begin to restore readiness 
in the force.” The Committee stated that “[t]he 
Chairman’s Proposal further provides OCO 
funding of nearly $35.7 billion, which will cover 
contingency operations until April 2017.” The 
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Committee stated that “[t]he Chairman’s 
expectation is that a new President will assess 
the national security landscape and submit a 
supplemental budget request – as is traditional 
in the first year of a new administration…[and] 
[t]he total funding authorized for defense in the 
House bill is the same as the level proposed by 
President Obama’s budget.” 
 
The Committee added that “Chairman 
Thornberry’s Mark makes key investments not 
provided for in the President’s Budget 
Request…[and] [w]hile readiness shortfalls will 
take many years to correct, these initiatives will 
begin to close the gap: 

 TROOPS AND THEIR FAMILIES: 
The Chairman’s Mark halts and begins 
to reverse the drawdown of military 
end strength, preserving the active duty 
Army at 480,000 and adding 3,000 
Marines and 4,000 Airmen in FY17. 
For three years in a row, the President 
has denied servicemembers the pay 
raise to which they are legally entitled. 
Chairman Thornberry’s Proposal fully 
funds the 2.1% pay raise our troops are 
entitled to under law while blocking the 
President’s ability to reduce troop pay. 
It fully funds over $2.5 billion in 
unfunded training and maintenance to 
include maximizing flight training hours 
for Soldiers and Marines, which are 
needs identified as critical by the 
military services, but unfunded in the 
President’s Budget Request. 

 EQUIPMENT: Platforms deployed 
well beyond their intended useful life, 
inadequate supplies of high demand 
assets, outdated technology, and 
equipment that is too expensive to 
maintain all exacerbate the readiness 
crisis. The Chairman’s Mark makes key 
investments to accelerate the transition 
to new, more effective, and more 

reliable platforms, and provides 
additional high-demand assets to 
reduce the stress on the force. These 
include investments in missile defense 
that the President has been unwilling to 
pursue, even though recent aggressive 
actions from Russia, Iran, and North 
Korea reinforce the urgent nature of 
this threat. Chairman Thornberry also 
restores a Carrier Air Wing, 11 
additional F-35s and 14 F-18s to 
address a critical strike fighter shortage. 
In additional to three C-130Js, four C-
40s, and two V-22 aircraft; and 36 UH- 
60 Blackhawks and five Apaches, the 
Chairman’s Mark invests $592 million 
to address war reserve shortfalls in 
critical munitions. Each of these 
investments was identified as a critical 
requirement by the military services; 
none of them were fully funded in the 
President’s Budget Request. 

 MAINTENANCE: Delivery of new 
equipment is essential, but Congress 
must make vital maintenance 
investments not included in the 
President’s budget to ensure that next-
to-deploy units are mission capable. In 
addition to funding maintenance 
accounts, the Chairman’s Mark grants 
direct hire authority to depots in order 
to alleviate their critical manpower 
shortages. The Chairman’s Proposal 
increases Navy Ship and Aircraft depot 
maintenance and afloat readiness by 
$530 million and Air Force depot 
maintenance by $430 million, while also 
including $160 million for Navy Cruiser 
modernization and $67 million for 
Marine Corps logistics. Each of these 
investments was identified as a critical 
requirement by the military services; 
none of them were fully funded in the 
President’s Budget Request. 
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With respect to acquisition reform provisions 
in the mark, the Committee explained that: 

 Building on last year’s initial set of 
improvements to the acquisition 
system, the FY17 Proposal makes 
foundational reforms intended to help 
get better technology into the hands of 
the warfighter faster and more 
efficiently. It does so by requiring 
weapon systems to be designed with 
open architectures that can easily be 
upgraded as technology and threats 
evolve. It also provides flexible funding 
to experiment with new technology, 
while simplifying the process and 
expanding the avenues of competition 
for suppliers of all sizes. Building on 
the lessons from successful military 
innovation of the past, these critical 
reforms will promote experimentation 
and prototyping, not only to field 
capability, but to learn and develop new 
operational concepts. 

 To help simplify and improve program 
management, the Proposal will further 
define the responsibilities for 
acquisition between DOD and the 
Services. It would give the Secretary 
more tools to manage and approve 
cost, schedule, and technological risk 
for major acquisition programs. It 
would also set upfront conditions for 
cost and schedule and then hold the 
Services accountable. 

 Reducing redundant bureaucracy is a 
priority for reform. For this reason, the 
Chairman’s Mark grants Milestone 
Decision Authority for Joint Programs 
to Military Services after October, 2019. 
This change also provides Congress 
time to ensure the Military Services will 
be held accountable and that 
appropriate transparency and 

enforcement mechanisms are in place. 
Chairman Thornberry believes that 
assuring transparency in the acquisition 
process will help ensure the system 
functions more efficiently and 
effectively. The Proposal establishes an 
“Acquisition Scorecard” that pulls 
exclusively from existing reports and 
documents and does not impose new 
work on DOD, although Congress can 
request more details if needed 

 
In terms of Goldwater-Nichols reforms, the 
Committee stated that: 

 In 1986, Congress instituted a series of 
sweeping reforms to DOD that sought 
to improve joint operations and 
delineate the responsibilities of the 
military departments, unified 
commands, and the Joint Staff. By all 
accounts, these reforms were a success 
and remain a model for bipartisan 
congressional oversight and reform of 
national security structures. Three 
decades after the Goldwater-Nichols 
Act passed, the threats to our security 
have become more transregional, multi-
domain, and multi-functional, which 
compels Congress to build on this 
legislation. Chairman Thornberry’s 
Proposal increases accountability, 
oversight, integration, and strategic 
thinking, while preserving civilian 
control of the military and the role of 
the Chairman of the Joint Chiefs of 
Staff as the principal, independent 
military advisor to the President and 
Secretary of Defense. 

 CHAIRMAN OF THE JOINT 
CHIEFS OF STAFF: The Chairman’s 
Proposal expands the advisory role of 
the Chairman of the Joint Chiefs of 
Staff (CJCS) to provide independent 
advice on ongoing operations and on 
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the allocation and transfer of forces 
across regions to bridge service and 
COCOM boundaries; it extends the 
CJCS term from two to four years in a 
manner that bridges administrations to 
increase independence and provide 
greater continuity of leadership; and it 
requires a revamped independent 
National Military Strategy (NMS) 
identifying ways, ends, and means to 
support the Secretary’s strategy and the 
President’s national security objectives 
and to synchronize individual COCOM 
plans. More broadly, the Proposal 
expands the definition of jobs that 
qualify for joint duty credit and 
decreases joint tour lengths from three 
years to a minimum of two years 
because operation currency has its own 
value in improving jointness. 

 COMBATANT COMMANDS: The 
Chairman’s Proposal elevates US. 
Cyber Command (CYBERCOM) to a 
unified command and directs GAO to 
study the CYBERCOM Commander’s 
dual-hat responsibility as the Director 
of the National Security Agency. 
Additionally, the Proposal further de-
layers and reduces top-heavy command 
headquarters by reducing the rank of 
service and functional component 
commanders from Four Stars to Three 
Stars. 

 OFFICE OF THE SECRETARY OF 
DEFENSE: Chairman Thornberry’s 
Proposal will streamline strategic 
planning within the Department and set 
the stage for strategy development by 
leveraging the views of outside experts 
and Congress. The Proposal will 
eliminate the ineffective Quadrennial 
Defense Review, which has grown into 
an autonomous behemoth, and replace 
it with a new framework for Secretary 

led strategic guidance. The Proposal 
would establish the Defense Strategy 
Commission as an independent panel 
of bipartisan national security experts 
appointed by Congress to make 
recommendations for the nation’s 
defense strategy at the outset of an 
administration. The 

 Secretary would then be required to 
issue top-down Defense Strategic 
Guidance (DSG) every four years that 
sets force structure and resource 
priorities. This guidance is implemented 
through classified annual program and 
budget guidance (“Guidance on the 
Development of Forces (GDF)”) and 
biennial operational planning guidance 
(“Guidance on Contingency Planning 
(GCP)”) that Congress would now 
receive to support its oversight. 

 
Carter and Dunford Testify On FY 2017 
DOD Budget Request 
 
Key Points: 

 Members focused on how the DOD’s 
capabilities and budget request square with the 
threats facing the U.S. 

 
On April 27, Secretary of Defense Ashton 
Carter and the Chairman of the Joint Chiefs of 
Staff General Joseph Dunford Jr made their 
first appearance this year before the Senate 
Appropriations Committee’s Defense 
Subcommittee regarding the Administration’s 
FY 2017 Department of Defense (DOD) 
budget request.  
 
Senator Richard Shelby (R-AL) said that “[w]e 
have a resurgent Russian under Putin…China 
that thinks long-range…[and] [t]hen we have 
Iran coming on…[and] [p]erhaps we, maybe 
the administration is looking for some kind of 
detente with them or something.” He asked 
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“[a]re we fighting in the Middle East a war -- a 
sense of containment…[and] [a]re we fighting a 
war to win and what is the goal there.” 
Dunford responded that “I think you 
characterized things quite well…[but] I don't 
believe that the nuclear agreement with Iran 
constitutes a grand bargain of any kind of will 
lead to, your word, detente of any kind…[o]r at 
least, we're not anticipating that.” 
 
Senator Steve Daines (R-MT) said that “[t]he 
fact that the Air Force can't physically secure 
our nuclear weapons makes Middle East 
concerned they can't protect them from one of 
our fastest growing threats that our nation 
faces and that's the cyberattack threat.” He 
asked “what steps is the Department taking this 
year to increase the cyber defense of our 
Nuclear Command, Control and 
Communications systems?” Carter responded 
that “my very first job in the DOD in 1980 was 
[in] Nuclear Command and Control…[a]nd a 
lot of those systems haven't changed since 
then.” He added that “[t]he only good thing I'll 
say about that is that is because they're not 
heavily computerized, they're not easy to get 
into for a cyberattack either.” Carter said to 
“your basic point, which is that, as we 
modernize the command and control system, it 
inevitably includes modern information 
technology in it.” 
 
Ranking Member Dick Durbin (D-IL) said that 
“I've had this conversation [i.e. Russian Sukhoi 
Su-24 fighters conducting fly-bys of the U.S.S. 
Donald Cook] with the Russian ambassador 
about my concern about the safety of the 
Baltics, Poland and many of our allies in that 
region of the world.” He said that “I can assure 
you -- I think you already know -- the feelings 
of these countries is the United States is 
essential to their future and our NATO alliance 
continues to be an important part of it.” 
Durbin asked Carter to “expand a little bit on 

what we think in this coming year needs to be 
done to make it clear that we're going to stand 
by our allies in NATO.” Carter responded that 
“we have quadrupled our request for the 
European Reassurance Initiative…[and] [h]ope 
we get favorable consideration of that.” He 
added that “[i]t pays for more presence on a 
rotational basis of U.S. forces, ground forces, 
air forces and naval forces in theater in -- with 
a particular attention to the Baltic states who 
are very much exposed on that flank of 
NATO.” 
 
Senator Jack Reed (D-RI) said “I'll begin with a 
headline from the New York Times, April 20: 
Russia Bolsters its Submarine Fleet and 
Tensions with U.S. Rise, which raises a 
question from our perspective of the continued 
construction and deployment of the Virginia 
class submarines, particularly Virginia Payload 
Module, which allows us to make up for the 
retirement of some converted Ohio class 
submarines.” He asked “how critical is that to 
our ability to confront what is already 
recognized as a resurgent Russia under seas?” 
Carter said that “[i]t’s critical…[because] 
undersea dominance is an area of clear 
American dominance…[and] [w]e want to keep 
that edge.” 
 
SASC Looks At F-35 Procurement 
 
Key Points: 

 The Committee heard testimony on the delays 
in the development of the F-35 that may push 
back IOC for each variant and drives up 
overall procurement costs 

 
On April 26, the Senate Armed Services 
Committee held a hearing on the F-35 Joint 
Strike Fighter Program 
 
Under Secretary of Defense for Acquisition, 
Technology, And Logistics Frank Kendall III 
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explained that “One of my early decisions was 
to bring Lieutenant General Bogdan in to 
replace [Vice Admiral David] Venlet…[and] 
Bogdan has proved to be a highly competent 
and professional program executive officer.” 
He said that “[i]n the fall of 2011, based on 
early operational assessment reports from 
[Director of Operational Test and Evaluation] 
Dr. [J. Michael] Gilmore’s office, I 
commissioned an independent review of the 
technical status of the program, focused on the 
design stability of the program.” Kendall said 
that “[a]t that time, the extent of the open 
design issues and the risk of high concurrency 
costs for retrofitting aircraft that Bogdan 
produced with fixes that were found later, let 
me just seriously consider halting production.” 
He said that “[b]ased on several considerations, 
I made the decision to hold production 
constant at 30 aircraft per year for the next two 
years and to assess progress before increasing 
production at that point…[and] [u]nder 
Lieutenant General Bogdan's leadership, the 
program has made steady progress for the past 
four years.” Kendall said that “[t]here are some 
design issues that still need to be 
resolved…[and] [t]he test program is about 90 
percent complete and I do expect additional 
discovery, but I will be surprised if a major 
design problem surfaces at this point.” 
 
Director of Operational Test and Evaluation 
Dr. J. Michael Gilmore said that “[m]y estimate 
is the program will not be ready to begin 
operational tests and evaluation until mid-
calendar year 2018 at the earliest…[and] [t]hat's 
about a one-year delay relative to the program's 
objective date and six months relative to the 
threshold date.” He stated that “[t]here are a 
number of reasons that that's my 
assessment…[and] [t]he most complex mission 
system testing remains, as does verification of 
fixes to a number of significant problems.” 
Gilmore said that “[i]n-flight stability of 

missions systems with a new technical refresh 
two processor has been poor, but there is 
recent indication of significant progress in 
achieving stability, although those stability 
issues, while they were being fixed, led to 
delays in block 3F development, which 
provides full combat capability.” He daid 
“delays to Initial Operational Test & 
Evaluation (IOT&E) and full combat capability 
are likely, and I want to remind everyone that 
IOT&E will constitute the most realistic and 
stressing test of JSF that will be performed.” 
Gilmore said that “discovery of new, significant 
deficiencies during IOT&E, as was the case 
with F-22, is pretty much assured.”  
 
F-35 Lightning II Joint Program Executive 
Officer Lieutenant General Christopher 
Bogdan said that “[o]n the technical front, we 
have a number of risks I'd like to 
mention…[and] [a]t the top of my list are both 
aircraft software and our maintenance system 
known as the Autonomic Logistics Information 
System, or ALIS.” He said that “[w]e've seen 
stability issues with our block three 
software…[h]owever, we believe we have 
identified the root cause of these problems and 
have tested solutions in the lab and in flight 
tests, and are now completing our flight test 
with these solutions.” Bogdan stated that “[o]ur 
initial indications of this flight testing was 
positive and we've seen software stability 
improve to two to three times better than what 
we've seen in the past.” He acknowledged that 
“[w]e’ve also experienced schedule issues with 
the development of our next version of ALIS, 
version 2.02.” He claimed that “[i]n summary, 
the F-35 program is moving forward, 
sometimes slower than I'd like, but moving 
forward and making progress nonetheless.” 
 
Government Accountability Office Acquisition 
And Sourcing Management Director Michael 
Sullivan said that “I'd like to just take this time 
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to briefly highlight what we consider to be the 
most important challenges facing the program 
moving forward: 

 First, although the program has 
managed cost very well since its Nunn-
McCurdy breach and subsequent 
rebaselining in 2012, it still poses 
significant future affordability 
challenges for the department and the 
Congress. 

 Second, the department now plans to 
add new capability, known as Block 4, 
to the F-35 that is beyond its original 
baseline capability, and it is planning to 
manage that effort as part of the 
existing program, rather than 
establishing a separate business case 
and baseline for that effort. 

 Third, the F-35 software development 
is nearing completion, but the program 
faces challenges in getting all of its 
development activity completed on 
time for operational testing, as we just 
heard Dr. Gilmore talk about. 

 Finally, manufacturing and production 
data continue to show a positive trend 
towards more efficient production, and 
that's good. The amount of labor hours 
to build each aircraft continues to go 
down. The engineering changes that are 
coming out of the test program have 
been reduced significantly. And the 
contractor's now delivering aircraft on 
time, or in some cases, ahead of 
schedule. 

 
Chairman John McCain (R-AZ) said that “last 
year's National Defense Authorization Act 
included report language that directed the 
Secretary of Defense to either revalidate the F-
35 total by a quantity of 2,443 for all variants or 
submit a new number by May 25th, 2016.” He 
asked “[d]oes the Department intend on 
meeting this requirement on time?” Kendall 

responded that “as far as I know, yes, we are.” 
McCain said “Dr. Gilmore, you said that the 
IOC is likely to be delayed….[and for how 
long] that delay would be in IOC?” Gilmore 
answered that “I think it's unlikely the Air 
Force will meet its objective date, which is mid-
2016, but it could meet its threshold date which 
is later in the fall.” 
 
Ranking Member Jack Reed (D-RI) said that “I 
know General Bogdan talked about ALS as a 
key issue in terms of resolution.” He asked 
Kendall “[a]ny others that you would identify, 
you're focused on in your approach to dealing 
with them?” Kendall responded that “I think 
ALS is kind of the leading problem in terms of 
achieving IOC for the Air Force on 
time…[and] [t]he issue that was mentioned 
earlier on stability, I think, was a 
concern…[b]ut that seems to be getting under 
control.” He said that “[t]here are a number of 
concerns with just the pace of testing and how 
much has to be done.” 
 
Upcoming Hearings and Events 
 
May 9 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Airland Subcommittee). 
 
May 10 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Seapower Subcommittee) 
 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Personnel Subcommittee) 
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Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Readiness and Management 
Support Subcommittee) 
 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Emerging Threats and 
Capabilities Subcommittee) 
 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act (Strategic Forces 
Subcommittee) 
 
May 11 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
 
May 12 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of the FY 2017 National Defense 
Authorization Act. 
 
May 13 
Defense Authorization Act: The Senate 
Armed Services Committee will hold a markup 
of FY 2017 National Defense Authorization 
Act. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

House Panel Reports Opioid Bills 
 
Key Points: 

 House Energy and Commerce Committee 
reports bills targeting opioid crisis 

 Proposals would increased access to treatment, 
improve pain management and prescribing 
standards, and enhance education on opioids  

 
The House Energy and Commerce Committee 
convened a multi-day markup this week that 
included bipartisan legislation targeting opioid 
abuse, treatment and prescribing practices. The 
Committee favorably reported the following 

bills, all by voice vote: 

 H.R. 4641, To provide for the 
establishment of an inter-agency task 
force to review, modify, and update 
best practices for pain management and 
prescribing pain medication, and for 
other purposes (as amended, by voice 
vote) 

 H.R. 4978, Nurturing and Supporting 
Healthy Babies Act 

 H.R. 4981, Opioid Use Disorder 
Treatment Expansion and 
Modernization Act 

 H.R. 4969, John Thomas Decker Act of 
2016, to educate and prevent addiction 
among youth who are injured playing 
sports and prescribed an opioid  

 H.R. 4599, Reducing Unused 
Medications Act of 2016 

 H.R. 4976, Opioid Review 
Modernization Act of 2016 

 H.R. 4982, Examining Opioid 
Treatment Infrastructure Act of 2016 

 H.R. 3250, DXM Abuse Prevention 
Act of 2015, to address the abuse of 
dextromethorphan 

 H.R. 3680, Co-Prescribing to Reduce 
Overdoses Act of 2015 

 H.R. 3691, Improving Treatment for 
Pregnant and Postpartum Women Act 

 H.R. 4586, Lali’s Law, to authorize 
grants to states for education of 

http://www.williamsandjensen.com/
http://www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/hearings/16-05-09-schedule-for-armed-services-subcommittee-markups-of-the-national-defense-authorization-act-for-fiscal-year-2017http:/www.armed-services.senate.gov/
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
http://www.armed-services.senate.gov/hearings/16-05-11-schedule-for-armed-services-full-committee-markup-of-the-national-defense-authorization-act-for-fiscal-year-2017
mailto:mdkans@wms-jen.com
mailto:mdkans@wms-jen.com
https://energycommerce.house.gov/hearings-and-votes/markups/health-subcommittee-vote-hr-4978-hr-4641-hr-3680-hr-3691-hr-1818-opioid
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144641ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144978ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144981ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144969ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144599ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144976ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144982ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1143250ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1143680ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1143691ih.pdf
http://docs.house.gov/meetings/IF/IF00/20160426/104878/BILLS-1144586ih.pdf


Williams & Jensen – Washington Update April 29, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 24 of 33 

healthcare professionals for dispensing 
of opioid overdose reversal medication 

 
The Committee also approved by voice vote 
the “Veteran Emergency Medical Technician 
Support Act of 2015” (H.R. 1818), which 
directs the Department of Health and Human 
Services to establish a program to award 
demonstration grants to states that streamline 
requirements for veterans who received 
emergency medical technician training while 
serving in the Armed Forces to become 
licensed emergency medical technicians in that 
state.  
 
Chairman Fred Upton (R-MI) commented that 
half of the 22 bills considered by the 
Committee this week were aimed at addressing 
the opioid abuse epidemic. He said that the 
bills target a range of issues driving the crisis. 
Ranking Member Frank Pallone (D-NJ) said 
that he was “proud” to support the opioid 
addiction bills, asserting that they are bipartisan 
and focus on an array of policies designed to 
enhance prevention, treatment and recovery. 
Following passage of a Senate legislation earlier 
this month, House Speaker Paul Ryan (R-WI) 
pledged that the House would move forward 
with efforts in the coming months to tackle this 
crisis.  
 
HHS Unveils Proposed Physician Payment 
Rule  
 
Key Points: 

 Administration takes first step towards 
implementing new payment system under 2015 
MACRA legislation 

 Requests comments by June 27 
 

On Wednesday, the Department of Health and 

Human Services (HHS) issued a Notice of 
Proposed Rulemaking for the Merit-Based 
Incentive Payment System (MIPS) and 

Alternative Payment Model (APM) incentive 
under the physician fee schedule. The proposal 
was issued as the agency begins to implement 
provisions of the Medicare Access and CHIP 
Reauthorization Act of 2015 (MACRA), which 
was signed into law last year to repeal the 
Medicare Sustainable Growth Rate (SGR).   
 
HHS’ release said the proposal is a “first step in 
an iterative implementation process” to 
establish a new physician payment system 

under MACRA. Secretary of Health and 

Human Services Sylvia Burwell stated that 
HHS looks forward to “listening and learning” 
from stakeholders on advancing the goal of 
implementing MACRA and creating a system 
that works better for providers, patients and 
taxpayers.  
 
The initial proposal focuses on changes to the 
physician payment system through the “Quality 
Payment Program,” which includes MIPS and 
advanced APMs. According to HHS, the 
proposed rule would “improve the relevancy 
and depth of Medicare’s quality-based 
payments and increase clinician flexibility” 
through MIPS. Under the program, providers 
will be paid for providing high value care 
across four performance categories: Quality, 
Advancing Care Information, Clinical Practice 
Improvement Activities, and Cost. Of these 
four categories, HHS proposes to apply a 50 
percent weight in year one to the quality 
category. While the new payments do not take 
effect until 2019, CMS would begin measuring 
performance through MIPS beginning in 2017.  
 
Many providers will also have the opportunity 
to participate in advanced APMs, which would 
exempt them from the reporting requirements 
under MIPS and allow them to qualify for 
other payment bonuses. Two examples of 
advanced APMs specifically cited in HHS’ 
release were the Comprehensive Primary Care 
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Plus model and the Next Generation ACO 
model, both unveiled earlier this year.  
 
HHS also released a fact sheet that outlines 
some key information included in the 962-page 
proposed rule. The proposal will be published 
in the Federal Register on May 9, and HHS is 
accepting comments on the proposal until June 
27.  
 

Upcoming Hearings and Events 
 
May 2 
 
Food Labeling: Representatives Frank Pallone 
(D-NJ) and Rosa DeLauro (D-CT) will hold a 
briefing on “Food Labeling Tricks and 
Gimmicks and Why Food Issues Matter to 
Voters.” 
 
May 2-3 
 
Opioids: The Food and Drug Administration 
will hold a meeting of the Drug Safety and Risk 
Management Advisory Committee and the 
Anesthetic and Analgesic Drug Products 
Advisory Committee to discuss results from 
assessments of the extended-release and long-
acting Opioid Analgesics Risk Evaluation and 
Mitigation Strategies. 
 
May 3 
 
Space Genetics: The Consortium for Space 
Genetics will hold a briefing on “Ending 
Extremes: Space Travel, Genetics, and 
Astronaut Health.” 
 
Biomarkers: Georgetown University will hold 
a seminar on “Application of Emerging Safety 
Biomarkers in Drug Development: A Path 
from Preclinical Assessment to Clinical 
Translation.” 
 

May 4 
 
Zika Virus: The Brookings Institution will 
hold “A Future of Children” discussion on 
“What does climate change have to do with 
Zika?” 
 
Veterans’ Health: The Center for Strategic 
and International Studies will hold a discussion 
on “Challenges in U.S. Veterans’ Health 
Policy.” 
 
Opioid Epidemic: The Washington Post will 
hold a “Coffee @WaPo” discussion on 
“Addiction in America,” focusing on 
prescription opioids and heroin. 
 
Affordable Care Act: The Kaiser Family 
Foundation will hold a briefing on 
“Implementation of the Affordable Care Act 
for People with HIV.” 
 
Medicare Payment: The Alliance for Health 
Reform will hold a news conference on 
“Medicare Payment Demonstrations.” 
 
May 5 
 
Alcohol Abuse: The American Psychological 
Association and the Friends and the National 
Institute on Alcohol Abuse and Alcoholism 
will hold a briefing on “Alcohol, Stress, and the 
Brain: Implications for Treatment and 
Recovery.” 
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate EPW Releases and Marks Up 
WRDA Reauthorization 
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Key Points: 

 A two-year WRDA reauthorization is 
introduced and marked up this week 

 Package has bipartisan support and may come 
to the Senate floor this summer 

 
This week, a Water Resources Development 
Act reauthorization was released, marked up by 
the committee of jurisdiction, and sent to the 
Senate floor. On April 28, the Senate 
Environment and Public Works Committee 
met and marked up the “Water Resources 
Development Act of 2016” (WRDA) (S. 2848). 
The Committee reported out the two-year 
reauthorization by a 19-1 vote after a managers’ 
amendment with technical changes and 
conforming language was adopted.  
 
On April 26, the Senate Environment and 
Public Works Committee Chairman James 
Inhofe (R-OK) and Ranking Member Barbara 
Boxer (D-CA) issued a press release that 
included the text of the “Water Resources 
Development Act of 2016”, a section-by-
section, and a summary. Inhofe and Boxer 
stated that “[t]he Water Resources 
Development Act of 2016 (WRDA) authorizes 
25 critical Army Corps projects in 17 
states…[that] have undergone Congressional 
scrutiny and have completed reports of the 
Chief of Engineers, will strengthen our nation’s 
infrastructure to protect lives and property, 
restore vital ecosystems to preserve our natural 
heritage, and maintain navigation routes for 
commerce and the movement of goods to keep 
us competitive in the global marketplace.” They 
claimed that “[t]he bill provides critical 
investment in the country’s aging drinking 
water and wastewater infrastructure, assists 
poor and disadvantaged communities in 
meeting public health standards under the 
Clean Water Act and Safe Drinking Water Act, 
and promotes innovative technologies to 

address drought and other critical water 
resource needs.” They stated that “[t]he bill 
also responds to the drinking water crisis in 
Flint, Michigan, by providing emergency 
assistance to Flint and other similar 
communities across the country facing drinking 
water contamination.” 
 
Inhofe and Boxer summarized the bill’s 
provisions: 

 Invests in the Nation’s Ports and 
Inland Waterways to Improve 
Commerce  

o Ports and waterways in the 
United States moved over 2.3 
billion tons of goods in 2014. 
These ports and waterways 
require dredging, maintenance 
and modernization to ensure 
the efficient, safe and timely 
movement of goods.  

o The bill authorizes 
improvements to ports around 
the country. These 
improvements at ports such as 
Port Everglades, Florida, and 
Charleston Harbor, South 
Carolina, will help expand the 
flow of commerce and improve 
goods movement.  

o The bill builds on the reforms 
in WRRDA 14 to the Harbor 
Maintenance Trust Fund 
(HMTF) by clarifying the 
targets for increased HMTF 
funding, extending 
prioritization for donor and 
energy transfer ports and 
emerging harbors, and making 
clear that the Corps can 
maintain harbors of refuge. 

 Improves Flood Protection and Safety 
for Communities 
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o The bill authorizes critical flood 
control and coastal hurricane 
protection projects across the 
country, including rebuilding 
levees in Kansas, Missouri, 
North Carolina, and Texas, and 
providing hurricane protection 
in Louisiana, which includes 
protection for I-10 -- the major 
hurricane evacuation corridor 
for the city of New Orleans. 
Our nation’s dams are 
improperly maintained and are 
aging quickly, which poses 
significant safety and economic 
risks. Of the 84,000 dams in 
America, the average dam is 52 
years old, and 14,000 are 
considered high hazard, 
meaning failure would cause 
significant loss of life and 
damage to the surrounding area.  

o The bill authorizes the Federal 
Emergency Management 
Agency to provide assistance to 
rehabilitate high hazard 
potential dams. 

o The bill updates the Corps 
emergency rebuilding authority 
for flood control projects (PL 
84-99) to allow the Corps to 
rebuild projects stronger than 
originally designed if it will 
reduce risk of loss of life and 
property and minimize life cycle 
rehabilitation costs. The bill 
also allows the Corps to 
implement nonstructural 
alternatives, including wetland, 
stream, and coastal restoration. 

 Restores Ecosystems and Promotes 
Public Access for Recreation 

o The bill authorizes numerous 
projects to restore precious 

ecosystems and preserve the 
nation’s natural heritage, 
including a project critical to the 
ongoing restoration of the 
Florida Everglades and a 
project to revitalize the Los 
Angeles River.  

o The bill also promotes 
restoration of nationally 
significant water bodies and 
ecosystems, including the Great 
Lakes, Columbia River, Puget 
Sound, Salton Sea, Chesapeake 
Bay, North Atlantic Coast, Rio 
Grande, Lake Tahoe, and Long 
Island Sound.  

o The bill requires the Corps to 
provide a plan for prioritizing 
ecosystem restoration projects 
that address identified threats to 
public health and preserve or 
restore ecosystems of national 
significance. It is also expands 
the ability of non-Federal 
service providers to operate 
Corps recreation facilities, 
allowing parks closed due to 
budget cuts to reopen. 

 Addresses High Priority, Regional 
Water Resources Issues 

o Waterways do not stop at the 
state border, and greater 
cooperation is needed to 
address issues that affect 
different regions of the country. 
The bill focuses on regional 
initiatives to address important 
water resource issues that 
impact communities across the 
country. 

o In addition to restoring 
nationally significant 
ecosystems, these initiatives 
improve sediment management, 
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prevent ice jams, and ensure 
adequate snowpack and 
drought monitoring in the 
Missouri River basin; restore 
oyster beds in the Gulf of 
Mexico and Chesapeake Bay; 
reduce flood risk in the 
Columbia River; and identify 
opportunities to provide 
system-wide flood protection in 
the Upper Mississippi and 
Illinois Rivers. 

 Streamlines Reviews and Increases 
Local Participation 

o The bill streamlines the process 
for approval of modifications to 
existing Corps projects and for 
new water withdrawals from 
Corps reservoirs. It also makes 
it easier for non-Federal 
partners to carry out portions 
of a project in advance of the 
Corps and receive credit for the 
work completed. 

o Finally, the bill expands the role 
of local partners in 
implementation of water 
resource projects, including 
expanding the opportunity for 
non-Federal interests to carry 
out Corps projects and to 
contribute goods and services 
for a Corps project. 

 Promotes Innovative Technologies to 
Address Water Resources Challenges 

o Innovative water technologies, 
such as desalination and water 
reuse and recycling, can help 
address drought and other 
serious water resource 
challenges.  

o The bill provides critical 
support for development and 
implementation of these 

technologies by allowing states 
to provide additional incentives 
for the use of innovative 
technologies through the State 
Revolving Fund programs and 
establishing a new innovative 
water technology grant 
program.  

o The bill also reauthorizes 
successful programs that invest 
in water resources research and 
implementation of emerging 
technologies, including the 
Water Desalination Act of 2006 
and the Water Resources 
Research Act.  

o Finally, the bill encourages 
partnerships with other 
countries with expertise in 
dealing with water resource 
challenges. 

 Increases Flexibility and Federal 
Assistance to Address Drought 

o Ongoing drought is creating 
significant challenges for many 
communities across the 
country. The bill takes multiple 
steps to provide additional 
support to drought-stricken 
communities, including 
requiring the development of 
drought resilience guidelines to 
help communities better 
prepare and respond to drought 
and requiring the Corps to 
update the operation of its 
reservoirs to incorporate new 
technologies and better meet 
project purposes, including 
water supply needs. The bill 
also allows non-Federal 
interests to provide funding to 
the Corps to update or modify 
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project operations to improve 
water supply. 

 Provides Essential Investment in 
Drinking Water and Wastewater 
Infrastructure 

o Numerous studies have shown 
the significant gap between 
water infrastructure investment 
needs and the funding available. 
The American Society of Civil 
Engineers gives drinking water 
and wastewater infrastructure in 
the U.S. a grade of “D”. 
Additional investments in water 
infrastructure create jobs, grows 
the economy, and increase 
Federal tax revenues. 

o The bill would help improve 
the nation’s failing water 
infrastructure by modernizing 
the State Revolving Loan Fund 
programs, reauthorizing 
funding to control sewer 
overflows, and providing 
additional assistance for 
replacement of lead service lines 
and to support infrastructure 
needs in disadvantaged 
communities. The bill also helps 
poor and disadvantaged 
communities by providing 
technical assistance and 
enabling communities to plan 
for infrastructure investments 
in a manner that prioritizes 
public health while minimizing 
impacts on ratepayers. 

o The bill provides direct 
emergency assistance to address 
the drinking water 
contamination in Flint, 
Michigan, and provides 
assistance to other communities 

facing similar drinking water 
threats. 

 
Senate Stalls On Energy-Water 
Appropriations Act But May Take Up T-
HUD Appropriations Act After Recess 
 
Key Points: 

 Senate appropriations floor process may have 
stalled over the Cotton amendment 

 The FY 2017 T-HUD bill may come to the 
floor the week of May 9  

 
This week, the Senate appeared to be poised to 
pass an appropriations bill the earliest in a 
calendar year since the enactment of the 
Congressional Budget Act of 1974, but 
Democratic objection to an amendment 
offered to the “Energy and Water 
Development and Related Agencies 
Appropriations Act, 2017” (H.R. 2028) has 
thrown into doubt the plan to consider all 12 
appropriations bills before October 1. 
Consequently, the plan of Senate Majority 
Leader Mitch McConnell (R-KY) to bring the  
“Transportation, Housing and Urban 
Development, and Related Agencies 
Appropriations Act, 2017” (S. 2844) have been 
delayed at least until the week of May 9 when 
the Senate returns from recess.  
 
On April 26, Senator Tom Cotton (R-AR) filed 
an amendment to the substitute amendment 
that would bar the Administration from 
purchasing heavy water from Iran, which it is 
currently in the process of doing as part of the 
Joint Comprehensive Plan of Action Regarding 
Iran's Nuclear Program. In a press release, 
Senate Minority Leader Harry Reid (D-NV) 
explained that “Senator Cotton’s amendment is 
the definition of a poison pill and will trigger a 
presidential veto…[and] [f]or the 
appropriations process to continue 
productively, Senator McConnell needs to find 

http://www.williamsandjensen.com/
https://www.congress.gov/bill/114th-congress/house-bill/2028?q=%7B%22search%22%3A%5B%22%5C%22hr2028%5C%22%22%5D%7D&resultIndex=1
https://www.congress.gov/bill/114th-congress/senate-bill/2844


Williams & Jensen – Washington Update April 29, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 30 of 33 

a way to stop being blindsided by his fellow 
Republicans.” He claimed that “Democrats are 
ready to support [H.R. 2028] as long as it is free 
of poison pill riders like the Cotton 
amendment.” During debate on April 27, the 
Senate Appropriations Committee’s Energy 
and water Subcommittee Ranking Member 
Dianne Feinstein (D-CA) claimed that in her 
conversations with White House Chief of Staff 
Dennis McDonough regarding the Cotton 
amendment that McDonough said that the 
President would veto the bill if the amendment 
were to be adopted. 
 
The Senate Appropriations Committee 
provided the following summary of Army 
Corps of Engineers funding in H.R. 2028: 

 Army Corps of Engineers – $6 
billion, an increase of $11 million above 
the FY2016 enacted level and $1.378 
billion above the President’s budget 
request.  The bill provides: 
For the third year, the bill exceeds the 
targets in the Water Resources Reform 
and Development Act of 2014 for 
appropriations from the Harbor 
Maintenance Trust Fund for the Corps 
of Engineers.  

 The bill also makes and full use of the 
estimated annual revenues from the 
Inland Waterways Trust Fund, to 
advance American competitiveness and 
export capabilities 

 The bill provides $700 million above 
the President’s budget request for 
construction of river and harbor, flood 
storm damage reduction, shore 
protection, aquatic ecosystem 
restoration, and related projects 
authorized by law. 

 
The Senate Appropriations Committee 
provided the following summary of 
transportation funding levels in S. 2844: 

 Transportation – $16.9 billion in 
discretionary appropriations for the 
U.S. Department of Transportation, 
$1.7 billion below the FY2016 enacted 
level and $2.5 billion below the 
President’s request.  Within this 
amount, funding is prioritized on 
programs to make transportation 
systems safe, efficient, and 
reliable.  The bill ignores the budget 
request to shift certain programs from 
discretionary to mandatory spending. 

 TIGER Grants – $525 million for 
TIGER grants (also known as National 
Infrastructure Investments), $25 million 
above the FY2016 enacted level. 

 Highways – $44 billion from the 
Highway Trust Fund to be spent on the 
Federal-aid Highways Program, 
consistent with the recently-enacted 
surface transportation authorization 
bill, the FAST Act.   

 Aviation – $16.4 billion in total 
budgetary resources for the Federal 
Aviation Administration (FAA), $131.6 
million above the FY2016 enacted level 
and $512.5 million above the request.   

 Rail – $1.7 billion for the Federal 
Railroad Administration, $76 million 
above the FY2016 enacted level.  This 
includes $1.4 billion for Amtrak for the 
Northeast Corridor and National 
Network, continuing service for all 
current routes.  The bill provides $334 
million for rail safety and research 
programs, $46 million above the 
FY2016 enacted level.   

 Transit – $12.3 billion for the Federal 
Transit Administration, $575 million 
above FY2016 enacted level.  The bill 
provides $9.7 billion for transit formula 
grants, consistent with the FAST 
Act.  The bill provides $2.3 billion for 
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Capital Investment Grants (New 
Starts), fully funding all current Full 
Funding Grant Agreement transit 
projects.   

 Maritime – $485 million for the 
Maritime Administration, $86 million 
above the FY2016 enacted level, to 
increase the productivity, efficiency and 
safety of the nation’s ports and 
intermodal water and land 
transportation.   

 Safety – The legislation contains 
funding for various transportation 
safety programs and agencies.  This 
includes $891 million for the National 
Highway Traffic Safety Administration, 
including additional funding for 
autonomous vehicle research.  The bill 
also provides $644 million for the 
Federal Motor Carrier Safety 
Administration, including key safety 
provisions, and a requirement for the 
Transportation Department to 
complete its proposed rule on Speed 
Limiters.  Additionally, the bill provides 
$259 million for the Pipeline and 
Hazardous Materials Safety 
Administration to help address safety 
concerns related to recent pipeline and 
crude oil by rail accidents. 

 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
House Passes ECPA Reform Bill and 
Trade Secrets Bill 
 
Key Points: 

 House passes bill to reform warrant procedures 
for email that now goes to Senate that may not 
act on the bill 

 House also passed a bill that now goes to the 
White House that would allow companies to 
file civil suit over the theft of trade secrets 

 
This week, the House passed under suspension 
of the rules the “Email Privacy Act” (H.R. 699) 
by a 419-0 vote and the “Defense Trade Secrets 
Act of 2016” (S. 1890) by a 410-2 vote. S. 1890 
now goes to the White House because the 
Senate passed the bill earlier this month, and 
the Administration signaled in its Statement of 
Administration Policy that the bill will be 
signed into law. However, it is unclear whether 
or when the Senate will take up H.R. 699 
despite the overwhelming vote in the House. 
Last September, the Senate Judiciary 
Committee held a hearing on a related bill 
introduced in the Senate, the “Electronic 
Communications Privacy Act Amendments Act 
of 2015” (S. 356,) but has not taken any further 
action.  
 
During debate of H.R. 699, House Judiciary 
Committee Chairman Bob Goodlatte (R-VA) 
explained that: 

 The Email Privacy Act establishes, for 
the first time in Federal statute, a 
uniform warrant requirement for stored 
communication content in criminal 
investigations, regardless of the type of 
service provider, the age of an email, or 
whether the email has been opened. 

 The bill preserves the authority for law 
enforcement agents to serve the 
warrant on the provider because, as 
with any other third-party custodian, 
the information sought is stored with 
them. However, the bill acknowledges 
that providers may give notice to their 
customers when in receipt of a warrant, 
court order, or subpoena, unless the 
provider is court-ordered to delay such 
notification. The bill continues current 
practice that delineates which remote 
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https://www.whitehouse.gov/sites/default/files/omb/legislative/sap/114/saps1890s_20160404.pdf
https://www.whitehouse.gov/sites/default/files/omb/legislative/sap/114/saps1890s_20160404.pdf


Williams & Jensen – Washington Update April 29, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 32 of 33 

computing service providers, or cloud 
providers, are subject to the warrant 
requirement for content in a criminal 
investigation. 

 ECPA has traditionally imposed 
heightened legal process and 
procedures to obtain information for 
which the customer has a reasonable 
expectation of privacy, namely, emails, 
texts, photos, videos, and documents 
stored in the cloud. H.R. 699 preserves 
this treatment by maintaining in the 
statute limiting language regarding 
remote computing services. 

 Contrary to practice 30 years ago, 
today, vast amounts of private, sensitive 
information are transmitted and stored 
electronically. But this information may 
also contain evidence of a crime, and 
law enforcement agencies are 
increasingly dependent on stored 
communications content and records in 
their investigations. 

 To facilitate timely disclosure of 
evidence to law enforcement, the bill 
authorizes a court to require a date for 
return of service of the warrant. In the 
absence of such a requirement, H.R. 
699 requires email and cloud providers 
to promptly respond to warrants for 
communications content. 

 Current law makes no distinction 
between content disclosed to the 
public, like an advertisement on a Web 
site, versus content disclosed only to 
one or a handful of persons, like an 
email or a text message. The result is 
that law enforcement could be required 
to obtain a warrant even for publicly 
disclosed content. The bill clarifies that 
commercial public content can be 
obtained with process other than a 
warrant. 

 Lastly, H.R. 699 clarifies that nothing in 
the law limits Congress’ authority to 
compel a third-party provider to 
disclose content in furtherance of its 
investigative and oversight 
responsibilities. 

 
On April 4, the Senate took up and passed S. 
1890 after adopting a committee substitute. 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) and Senator Chris Coons (D-
DE) introduced S. 1890 in July 2015. In the 
Committee Report, the Senate Judiciary 
Committee explained that  
 

S. 1890 amends the Economic 
Espionage Act of 1996 to provide a 
Federal civil remedy for the 
misappropriation of trade secrets. A 
Federal cause of action will allow trade 
secret owners to protect their 
innovations by seeking redress in 
Federal court, bringing their rights into 
alignment with those long enjoyed by 
owners of other forms of intellectual 
property, including copyrights, patents, 
and trademarks. Modelling its definition 
of misappropriation on the Uniform 
Trade Secrets Act (UTSA), the bill 
provides for equitable remedies and the 
award of damages for the 
misappropriation of a trade secret. It 
also provides for expedited relief on an 
ex parte basis in the form of a seizure 
of property from the party accused of 
misappropriation, a remedy available 
under extraordinary circumstances 
where necessary to preserve evidence 
or prevent dissemination of a trade 
secret. 

 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Kevin 
Prior and Alex Barcham contributed to this section. 
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This Week in Congress was written by Laura 
Simmons.  
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